NOV T 1955

Memorandum No. 3

Bubject: Venue Study

As I have reported to you, the Southern Cammittee considered the
gtaff report on the Venue study at its meeting on October @2 and recommsended
its acceptance by the Commission., The Comittee elsc recommended that the
Commission recommend the fourth proposed revisicn of Code of Clvil Procedure
Section 396b (pp. 34-35 of the staff report) to the legislature and that it
recommend a parallel revision of Code of Civil Procedure Section 397(3) which
governs change of venue for convenience of witnesses.

We have prepared s draft of a Report and Recormendation by the
Commission to the Leglslature, a copy of which is attached. Several guestions
are presented:

1. We have bracketed scme material because we are in doubt as
to whether it should be inciuded., Some of these doubts we referred to below;
others will be explained at the meeting.

2. Is the general form of the report - Findings, Recomwendations,
Proposed Revisions - acceptable? In lieu of the first of these we could use
a different title, ocmit the numbers, and cast some of the paragraphs in
the form "The Commisgsicn believes ..." {see, e.g., paragraphs 4, 5 and 6).

3. You will note that the proposed revision covers both Section
396b and Section 397(3) of the code and that it combines the revisions of
Section 396b proposed in both the third and fourth revisions suggested in
the staff report. Bringing in the third proposed revision departs from the
Committee's recommendstion. Our thought is that a method should be devised
'I:.ﬁ enable the court to put pressure on the defendant to meke a disclosure

of the issues he intends to raise before his answer is filed. The "unless
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clause” in brackets is included to make it clear that the plaintiff's
affidavits shall not controcl the pleadings and other documents in the case as
to what the issues are; 1t 1s bracketed because (a) it may not be necessary
because no court would think that the affidavit would control end (b) it may
be desirable to permit the affidavit to control, (this assumes, contrary

to (a) that it would)} so thet for the purpose of the motlon, the issues

shall be determined by the parties' effidevits only rather than by the
rleadings and other documents which mey formally frame issues that the

varties do not seriously intend to contest.

A couple of other matters:

First, the Chairmsn wishes the Commission to consider whether the
staff study end the Commission's Recommendation and Report should, if
adopted by the Commission at the November meeting, be immediately sent to
the State Bar and other interested groups Por their comment and eriticism.

Second, at the Committee meeting Mr. Babbage called attention to
the fact that witnesses are sometimes called on matters arising st the
outset of the trial, such as restrasining orders, injunctions, and writs and
suggested that this might be adverted to in the study as an additional
Justification for abolishing the requirement than the answer be filed before
a counter motion to retain venue for the convenience of witnesses can be
heard because the convenience of such witnesses ought to be considered but
this aspect of the case will be moot by the time the answer is filed. The
Committee suggested that consideration be given to including this thought

in the staff report.
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There are no California ceses which suggest that a court should
consider the convenience of any witnesses other than those st the trial. This
is probably due to the fact that because of the striet rule that a motion
based on convenience of witnesses camnct be considered before answer,the
guestion of convenience of witnesses at preliminary proceedings is usually
moot by the time the motion comes on for hearing. However, even in the
Federsl cases which we have read, where the motion was decided prior to
preliminary proceedings, there is no indication that the convenience of
witnesses at those proceedings was considered. Moreover, in all of the
considerable emcunt of material which was studied in preparing the staff
report discussion was tecitly on the footing that the controlling factor is
the convenience of the witnesses at the trial, If the convenience of witnesses
at preliminary proceedings were to be considered, difficult questicns would
arise, such as whether the action should be held in or transferred to one
court for pretrial ma.tters and then transferred to ancther for trial if the
respective witnesses and their residences are different. We think thet getting
into this matter would considerably complicate the study and suggest that it
may be better to leave it elone. Thus, the proposed revision of sections
396b and 397(3) refersto witnesses "et the trial” but this langusge is
dracketed to indicate thet it should be cmitted if the Commission decides

that the convenience of other witnesses should slso be considered.
Respectfully subtmitted,

John R. MeDonough, Jr.
Fxecutive Secretary
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REPORT AND RECOMMENDATICN COF THE LAW

REVISICON COMMISSION TC THE LEGISLATURE

RELATING TO RETENTICH OF VENUE IN AN

IMPROPER COURT FOR CONVENIERCE OF

WITNESSES
Resolution Chapter 207 adopted by the 1955 Session of the Legislature

guthorized and directed the Law Revision Commission to make a study to deter-
mine whether, when the defendant moves to change the place of trial of an
action, the plaintiff should in all cases be permitied to oppose the motion
on the ground of convenience of witnesses, The Commission hes made this study.

Its findings and recommendations, which are based on its consideration of a

staff report set forth at peges 00-00 of this report, are as follows:

FINDINGS OF THE COMMISSICHN

1. The present law is that when a plaintiff files an action in a
court other than a "proper'court - i.e., other than a court designated by
Code of Civil Prdcedure Sections 392 to 395.1 - and the defendant moves to
trensfer the case to a proper court, s counter motion to retain the case
where filed for the convenience of witnesses may be considered only if the
defendant has answered.

2. 'The general practice of defendants is, therefore, to file motions
to change venue before answering with the result that the action must be
transferred to the proper court and then, in an appropriete case, retrensferred
back to the original court for convenience of witnesses on a motion made in
the proper court pursuant to Code of Civil Procedure Section 397{(3) after
the defendant has answered.

3. This cumbersome practice is based on two rules adopted by the

California courts in the last century: {1) that a motion to retain or change
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venue for convenience of witnesses cannot be determined prior to answer
because the court cannot know what the issues will be and whose testimony
will, therefore, be required; and (2) that & motion to change venue to the
proper couwrt and a counter motion to retain venue for convenience of witnesses
cannot be continued for hearing and decision until the answer is filed because
the defendant hae a right to have all further proceedings in the action take
place in the proper court and, if his motion to transfer to the proper court
were postponed until answer, it would be necessary for the improper court to
entertain further proceedings, such as hearing defendant's demurrer. These
two rules were codified by an amendment of Code of Civil Procedure Seciion
396b in 1933.

L, It is not necessary in every case to have an answér on-file in
order to decide & mobion to retain venue for the convenlence of witnesses.
Under & proper procedure (see Finding No. 7 below), it would be possible in
at least scme cases to obtain sufficient information to enable the cowrt to
decide the motion from affidavits and through interrcgation of counsel by the
court at the hearing on the mction.

5. In some cases, on the other hand, a motion to retain venue for the
convenience of witnesses cannot be properly decided even though an answer is
on file because the issues vhich will be tried are still obscure. It is
desirable, therefore, to meke the procedure gufficiently flexible ‘o permit
the motion to be continued in such cases until the issues have been clarified
by pretrial proceedings subsequent to answer.

6. There is no particular merit in the rule that when a motion to

chenge venue is filed the court cannot entertain any other matter in the cause




3-

until the motion has been determined. [The rule appears to have been developed
by carrying to a logical extreme the general attitude of the courts that the
defendant has an "anciemt and valuable right" to trial at the place of his
residence - an sttitude which is itself open to much doubt todsy.] It is
desirable to permit the couwrt to continue a motion to change venue when a
counter motion to retain venue for convenience of witnesses has also been
£iled until both moticns are ripe for decision {whether by the filing of the
answer or other pretrial developments in the cause) and to permit the court
where the acticn is filed to entertein and decide other metters in the cause
wntil such time.

7. In order to facilitate the early decision of motions to retain
venue for the convenience of witnesses, the courts should be authorized to
accept the plaintiff's affidavit as to what the issues in the case will be
wnless [the plesdings and other papers on file indicate that the plaintiff’s
statement is errcnecus or] the defendant files a conflicting affidavit as to
vwhat issues he intends to raise. [The courts should also be authorized to
interrogste counsel cn this matter.)

8. TIf Section 396b, which governs motions to retain venue for the
convenience of witnésses is revieed, parallel revisions should loglcally be
made in the procedure on motions to change venue for the convenience of
witnesses made pursuant to Code of Civil Procedure Section 397(3) although
such chenges are outside the scope of the study which the Legislature

authorized and directed the Commission to make.




RECOMMENDATIONS OF THE COMMISSION

The Code of Civil Procedure should be revised to provide a more
flexible procedure on motions to retain and to change venue for the
convenience of witnesses by:

(a) Abolishing the reguirement that the answer be on fille
bvefore such motions can be declded;

{b) Authorizing the courts to decide such motions when they
are filed or to continue them until such other time, before, when,
or after the answer is filed, as they become ripe for decision;

(e¢) Authorizing the courts to entertaln and decide other
matters in the cause while a motion to change venue and a counter
motion to retain venue for the convenience of witnesses are

C _ ~ pending; and

(d) Authorizing the courts to accept the plaintiff’s
affidavit as to what the issues in the case will be uniess [the
pleadings or other papers on file indicate thet the pleintiff's
gstatement is erroneocus or) the defendant files a conflicting affidavit

as to what issues he intende to raise,
PROPOSED REVISION (F THE CODE OF CIVIL FROCEDUERE

The commission hae drafted proposed revisiors of Code of Civil.
Procedure Sections 395b and 397, the enactment of which will achieve the
several changes of substance which it recommends. The following shows the
changes from the present law which the enactment of these propesed revisions

C . would involve:
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§ 396b. Except as otherwise provided in Section 390a, if an
action or proceeding is commenced in a court heving jurisdiction of the
subject-matter thereof, other than the court designated as the proper court
for the trial thereof, under the provisions of this title, the action may,
notwithstanding, be tried in the court where commenced, unless the defendant
at the time he answers or demurs, files with the clerk, or with the Jjudge
if there be no clerk, an affidavit of merlts and notice of motion for an
order transferring the action or proceeding to the proper court, together
with proof of service, upon the adverse party, of & copy of such papers.
Upon the hearing of such motion the court shall, if it appears that the
action or proceeding was not commenced in the proper court, order the
same transferred to the proper court; provided, however, that the court
in an action for divorce or seperate maintenance, mey, prior to the deter-
mination of such motion, consider and determine motions for allowence of
temporary alimony, support of children, counsel fees and costs, and nake
all necessary and proper orders in comnection therewith; provided further,
that in any case, if-ar-zmswer-be-filedy the court may consider opposition
to the moticn, if any, and mey retain the action in the county where
commenced if it appeers that the convenience of the wilnesses or the ends
of justice will thereby be promoted.

If, when the motion for transfer to the proper court and opposition
thereto on the ground of convenience of witnesses ccomes on Jor hearing,
there is no anewer on f£ile or the court is unable tc determine what the
issues will be or who the witnesses [at the trial] will be, the court may do
elther of the following:

{2) Decide the motion on the basis of the statements in plaintiff's
affidavit &s to what he believes the issues will be, [unless the court
determines from the pleadings and other papers cn file that the plaintiff's
statements are erroneous or) unless the defendant files a conflicting & affidavit
a8 to the issues which he intends to raise;

{b) Continue the motion until after the enswer is filed or other
proceedings are ned which will enable it to determine what the issues will
be and who the witneeses [at bthe trisl] will be. The court nsy entertain
all proceedings in the cause untll the motion has been heerd and determined.

§ 397. The court may, on motion, change the place cf {rial in
the following cases:

1. When the court designated in the complaint is not the proper
court;

2. VUhen there is resson to believe that an impartial triasl can not
be had therein;

3. When the convenience of witnesses and the ends of Jjustice would
be promoted by the changey . If, when a motion to change the place of trial
made under this subsection comes on for hearing, there is no answer on file
or the court is unable to determine what the issues will be cr who the
witnesses [at the trial] will be, the court may do either of the following:
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(a) Decide the motion on the basls of the statements in the affidavit
of the moving party as to what he belleves the issues will be, lunless the

court determines from the plemgs E cthey @s’ on file $hat such
statements are erronecus orj unless the mosi?_partl files a conflicting
affidavit as to the issues vhich be reised;

Continue the motiop until affter the answer is filed or cther

[o1s] s are had which will enable it to determine whet the issues will be
or who the witnesses lat the Trial] w:[ll be.

4, When from sny cause there is no judge of the court qualified
to ach;

5. When an action for diveorce has been filed in the county in which
the plaintiff has been a resident for three months next preceding the
commencement of the action, end the defendant at the time of the commencement
of the sction is a resident of encther county in this State, to the county
of the defendant's residence, when the ends of justice would be promocted by
the change., If & motion to change the place of trial shall be made under
this subsecticn, the court may, prior to the determination of such motion,
congider and determine motions for allowance of temporary alimony, support
of children, temporary restreining orders, counsel fees and costs, and make
all necessary and proper orders in connection thexewith.




